
VIA JlAKD DELIVERY 

April 3, 2003 

RECEIVED 

APR - 3  2003 

-6WR4L COMMUNlWlONS COMMIS%CM 
OFFICE OF THE SECREIBRY 

Marlene Donch 
Secretary 
Federal Cominunications Coinmission 
The Po~ials  

4 4 5  12“’ Street: s U‘ 
Washington, D.C 20554 

TU‘- A3 2 5 

Re Failure of Filed Notice o fhx  Pu‘arre Presentation to Appear on ECFS 
~~ CC Docket ~~~~~ ~ No 0J,3~37. WC Docket No 02-33. CC Docket Nos. 98-10. 95-20 

Dear Ms.  Dortch. 

On March 24. 2003; i l i e  attached Notice of Written Ex Pu’arre Presentation was filed with 
the Commission’s Of i ce  of the Secretary The filing was appropriately date-stamped “received ” 
The document has not yet appeared on the Commission’s Electronic Comment Filing System 
(“ECFS”) 

For your convenience, twelve copies of the filing are enclosed for Inclusion in the public 
record in the above-captioned proceedings. Should you have any questions, please contact me 

Counsel for EarthLink. lnc. 



VJ,4 11,451) DELIVERY 

EX PARTE 

Narlene Dortch 
Secreta?) 
Federal Corniiiunica1ions Conmiwon 
The Ponals 
Iw-.43 2 5 

4 4 5  12'" Sireet s A' 
\i'ashingion D C 20554 

March 24> 2003 

RECEIVED 

MAR 2 4 2003 

rW-%4l CGMMUNlCAllONS CGMMIS(X0'. 
OFFIG OF THE SECAETARY 

Re Notice of M'rilien /<x farre Presentation 
CC Dockel Nos 02-53 98-10. 95-20. 01-?37 

Dear h4s Donch 

On March 24> 2003: [lie atlaclied lerter w a s  delive1,ed 10 ChaIiman Powell The 
purposc of the  lelter is to explain the legal obslacles lo using "regula1or)l parity" as a basis 
foi decision in the M'il-elm Hroiidha~d proceeding.  

Pursuant to Seclion 1 I ?06(bj(2) of the Commission's Rules, eight copies ofthis Notice 
are being pro\;ided IO you for inclusion in the public record in the above-captioned proceedings. 
Should YOU h \ ; e  any questionsl please contacl me 

Kenneth R. / Boley 

Counsel for EanhLink, lnc 
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34arch 24. 2003 

Chairman h4ichael Powell 
Federal Conirnunications Commission 
4 4 1  1 2 ' ~  Street: s M' 
\4'ashington: D C.  20554 

Re  Regularon. Parit\, and the I.l'ire/m B,-nn~~n, idProceed ing  
LxParle Present.ation, CC Dockei Nos 02-33. 98-10. 95-20; 01-337 

Dear Chairman Powell 

EarthLirik submits this letlei io explain the le_eal obstacles to using "regulatory parity" as a 
basis for decision in the Wii-e//ne B7omJDa/7d proceeding As discussed below, judicial and 
Commission precedent are clear achiwing regulate? pariiy is not itself a valid legal basis for 
Coinmissioii action, including dereculation of Bell Operaring Companies' ("BOC") advanced 
sen  ices Simply put, the Coinmission risks retjersible error in this proceeding if ii eliminates Title 
I1 and Compie,-  h 7 q u q  safeguards on BOC sen:ices for the sake o f t h e  administrative (not 
slarutory) goal of regulatory parity Rather i h a n  seek to atrain "parity," the Commission's 
decisions in  ihis proceeding must  rest squarely on wherher a change to current access obligations 
acliie\,es a net increase in consumer welfare. 

As a n  initial maiter. all sides in this proceeding would agree the Commission should tailor 
iis decisions to the mandates o f t h e  Communications Acl However, a review o f t h e  Act 
demonstra~es that ihe FCC has no staturoq authoriiy to set regulatory parity as its goal in this 
proceeding or io clevare i t  above the express goals set fonh therein.' Legislative hislory o f t h e  

I The assened "regulatoy pariiy" objective in this proceeding on wireline broadband oblieaiions 
would apparently only niean deregulafian of the BOCs. / . e  . a reduclion ofaccess obhgatjons for 
incumbent LECs  would tend toward a pariiv of regulaiion vis-a-vis the lack o f  regulation on cable 
nmdem sewice See, 117 rhe hdaiier o~App~-opnaie  Fi-oiiiewoi-k for Broadband Access io Iiirei-iiei 

o w  IVii.e/m Fucihries, Yotice of Proposed Rulemakine: CC Dkt. N o  02-33, FCC 02-42, 7 6 
(i~el Feb 15; 2002) (FCC "kill strive io de\.elop a n  ana ly ica l  framework tha t  is consistent, to ihe 
exieni possible, across muliiple platforms") 
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Pelccommunica~ions ACI of 1996 (" I  996 Act") confirms this lack of statutory authority In  fact, 
]he Scnale \ergion o f t h e  ACI: as reponed by the Senate Commerce Commitlee and as adopted by 
rhe Senate. contained a Section 305 entitled "Repla lory  Parity" 
Congress d ~ i i n a ~ e l ~ ~  decided io eliiniiia~e regulaiory parity as a goal o f t h e  ACI and rejected this 
portion of [he legisla~ion in the final bill appioved blj both houses ofCongress and signed by then- 
President Clinlon. 

Siy~iiicantly, however, 

Neither has Congress implicitlv endorsed regulatory parity as a goal o f t h e  
Coinmunications 4c t  Indeed. Ihe structure of the 4 c t  imposes dislinct obligations on providers 
even  where competitive oberlaps may occur ~. I n  those few inslances where Congress has set 
ieculaton pariiy of competitors as a goal. It  has done so explicitly and  has imposed limits on the 
scope of decisions made for lhe sake of regula~ory parity Perhaps the besl example is the 
enactment of Section 6002(d) o f t h e  1993 OBJU (codified at footnole I of Section 332(c) o f t h e  
Aci) dealing u,ith transilional regulation for mobile service providers, where Congress directed the 
FCC to establish "lechnical requirements tha l  are comparable 10 the technical requiremenis tha t  
appl!) to licensees tha t  are providers of substantially similar common carrier services." 
I heiw; howe\;er; Congress ne\'er diiected the FCC i o  diminale competilive safeguards in wireless 
senices  for the sake o f r e g u l a i o ~  parity. and the Commission refused to elevate the specific 
language of 5 332 above its staluton' mandale to foster consumer welfare As the Commission 
explained in.AdcCau'AT&T' where BOCs argued thal ATKrTIMcCaw should be subject to the 
same MFJ reslrictions as the UOCs 

Even 

' S 652. "Teleconimunications Conipe~iiion and Deregulation Act of 1995," $ 305: as reponed in 
S Rpi No  104-23. A copy of Section 305 is attached hereto 
' Co/npa,-e 47 U S.C. § 251(b) iulh 5 251(c) (statule sets out addilional regulatoq requirements 
Tor incumbent LECs vis-a-vis coinpetilive LECs): mid 5 153(26) (CMRS carriers are not 10 be 
regulated as "local exchange carriers" subjeci io Section 251(b) obl ja l ions  absent FCC finding 
that  !hey should be so ireated). I d ;  i; 332(c)(8) (teirestrial and salellite mobile telephone carriers 
a re  not required t o  provide unblocked access io long-distance carriers unless the FCC determines 
t h a t  such a requiremenl would be in the public inlerest). 
" 47 U . S  C 6 332(c) n 1 ciri)7g 5 6002(d)(3)(R) of the Omnibus Budget Reconcilialion Act of 
1993. 
' I n  re .4pphc,oI/m.s o~Q.arx 0. McCmnl' andAT477: &gorandurn Opinion and Order, 9 FCC 
Rcd 5836 (1994); ajf'd. SBC1.. FCC: 56 F 3d 1484 (D C Cir. 1995) 
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"Me ieject ihe proposal, and all others made by [he BOCs, of parity for parity's sake 
the Coinniunica~ions Act does not require parit!' between competitors as a general 
principle 

0 1 1  reconsidera~ion. i%liile the BOCs relied upon ihe Section 332 regulatory parity language "to 
ireat all cellula1 carriers uniformly." the FCC held that 

"[dlespite joint petilioners' claiins about regulatory parity: the Communications Act 
requires u s  to  focus on competition that benefiis the public interest: not on equalizing 
competition among competitors " '  

4 s  for ihe ROCs' Seciion 3 3 2  iiiieiprelation, the FCC pointed out tha t  "Congress did not seek 
regulatory parit!, among different ChlRS pro\,iders for parir!j's sake alone "* Thus. no matter 
hou streiiuously the BOCs repeat the point; elimination of competitive safeguards for the sake of 
regulaion, parity is no1 an objecti\je o f t h e  Communications Act and; thus: of the Commission, 
even where Congress expressly calls for regulatory parity on cenain discrete matters. 

Courls agree with the FCC's consistcni position that BOC arguments for deregulation in 
the name ofregulaiory parity among competitors are fundamentally inconsistent with the 
Coriimunications A C I . ~  For  example: the Sixth Circuit rejected B O C  arsumenls challenging the 
FCC's decision to impose a separate subsidiary requirement for BOC-affiliated wireless carriers 
but noi for other larpe wireless carriers. stating 

Id at 5858 
' hlemorandum Opin~on  and  Order on Reconsideration I O  FCC Rcd 11786, 1 1  792-93 (1995) 
Id._ at 11795 
(;TEh4f'idiwsr I:. FCC, 233 F. 3d 341. 345  (61h Cir 2000) (Court affirmed FCC decision to 

X 

9 

estalllish a separare subsidiary requirement for in-region incumbent LEC-affiliated commercial 
\',ireless carrier, finding t h a t  the FCC correctl!, based ils decision an the BOCs' bolfleneck conirol 
o w r  wireline iieiwork and poteniial to engage in anticompetiiive behavior despite ihe resulting 
lack of regulatory pariIy);A4eIcIwr1.. FCC 134 F. 3d 1343, 1149 (D C Cir. 1998) (Courl upheld 
FCC decision to forbid incumbent LECs from acquii~ing Lh4DS lice~ises. despite lack of regulatory 
pariiy; because the FCC had adequately explained concern tha t  incumbents would use the licenses 
for anticoinpetitive purposes) 
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“[tlhere is no specific indication tha t  the Act sought io promoie parity beiween AT&T and 
the Bell Companies If Congress had sought to preclude the Commission’s ability to 
impose teparate subsidiaq, requirernerirs, i [  could ha\,.e done so 

Since Congress chose no1 io  pursue regulaton parity as a statutory goal o f i h e  
Commission: ire\;iewing courts will be skeptical. as they h w e  been i n  the past, ofFCC decisions 
iha t  are effectively premised on a n  agenc!.-esiablished goal of regulatory parity. I n  the seminal 
case. l /uiwi ioi i  Te/qd?cine Co. 1’. FCC. the D C. Circuit made plain the hazards i o  the 
Commission of establishins regulaiory parity as a goal for decisionmaking. 

“Competjliori as a factor might have some relwance to the FCC decision, if cornpetilion 
had been shown to be ofbenefit I O  ihe public on the communications r o u e s  in question. 
Sei i t  is all ioo embarrassingly apparent that the Commission has been thinking about 
coinpeliiionl not i n  ierms pi~imaril), as to its benefit to the public, but specifically with the 
object of equalizing coinpetition among conipeiitors This is I ~ I  rhe objecrive OY role 
u.sSrpied bj: luu: IO  (lie /-i~dera/ L‘0177/7iiii7i~.a1ioii~ Coriiniission. As a resulr ojjocusing 

j k i - 7  1111 coi77,ueiiiors,  XI 011 coi7pri1ioi1, a17d r h i i  017 /he public iiileresf, rhe FCc . . . 
has ti01 mer i/s .srarurori/~ inipo.sed dug: “ ’ I  

70 be consistent with  Haii~aiia~? 7i./ep/?olie Co.. the Commission’s inquiry in the Wireline 
fJ’/.oudbaiid proceeding should not be wheiher incumbent LECs and cable operators are subject to 
idenlicai regulation - they are no1 - but_ raiher, ~vhether  reiention, modification, or elimination of 
ISP access rights under the Conmission’s Cuiiiprei~ /1xpi11> precedent would harm or advance 
ihe public inierest~ 

hlore  than iwenty years ago. the D.C Circuit explained in 1Vesre1-n Union Telegr-aph CO. 
1’. iCCthar, n l ~ i l e  a n  incumbent pro\>ider may “obiect sirongly to Ihe Conmission’s failure to 
equalize the regulatory burdens to which it and [ a  competitor] are subject’”’ and while the 

( ; ~ / ~ , ~ ~ ~ d ~ ~ ~ e . s r h i c .  L’. FCC, 233 F 3d at 347 Nor does an earlier appellate decision on this 10 

issue. ( ‘ - i m / / i i m ~  Hell Telephone Cyo.  I:. ITC. 69 F 3d 752 (6Ih Cir 1995), suppon a general 
agency obligaiion of regulaiory pariiy, a s  the  BOCs may argue. Rather, Ihe Ci~c imal i  Bell C O U ~  

remanded the FCC’s disparate ireairneni ioa.ards BOCs because ihe agency had failed IO provide 
a rational explanalion for not eliminating the separate subsidiary obligation On remand, the 
agency did provide a reasoned explanation on the record. and the Sixth Circuii in GTEMidvesi 
t hen  aflirnied ihe FCC‘s decision 

Hawai~un Iblephoiie CO. 1’. FCC, 498 F 2d 771. 775-776 (D  C Cir 1974) (emphasis added). 
I d ” c ’ . ~ i w i  1:1710)1 Tclerraph Co. I..  /--CC. 665 F 2d 1 1 1  2, I ] 18 (D.C.  Cir, 1981) 

i I  

I 
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incumbent may argue that the FCC.s actions demand "reversal 
achie\;ed,"" these argumenls are "ni thout  merit '"' As the court explained, 

until regulatory parity is 

"[E]qualiza[ion of competition is not in itself a sufficient basis for Commission action. 
Instead. as the Commission i e coy i zed ,  i t  niust evaluate that action in terms ofthe public 
benefits. as provided big H~ni,uiiai7 Telephone Co. 1'. FCC . . . The CoiiiniIssioii was 
I ~ ~ L C . S . ~ U I ~ I / J  obliged I O  c011.51JeI orhi- iniei.e.~is, hoiwei~er, poi-licvlarly /he puhlic s, mid we 
~ ~ 7 7 7 7 0 1  reyu/w ~Jieii. d~.o.egard.jor ihe sake ~f i i imediaie regularory pariy."' ' 

Nore recentl),, in SBC C0i)ii7iiiiiii'ari0ii.~ I I IC .  1'. FCC, the C O U ~  reiterated that "[tlhe Commission 
is not at liberty t o  subordinatc the public intei~est to a desire to 'equaliz(e] competition among 
compelilors ' r ' l h  

The Communications .Act charges the FCC with rulemaking authority not so that il may 
linker wi th  the market shares of cable \persus incumbent LEC platforms_ but rather so i t  may 
promulgate iqulat ions  that further the public inlerest I n  EanhLink's view, the record ofrhis 
proceeding demonstrates that the C0177p7~rer I n y u i r ~ ,  access obligations continue to serve a vital 
role fo i~  consumers While il would be impracticable to repeat all the evidence here, the record 
shows that ISPs offer a variety of functionahties and services t h a t  consumers value, and that 
althoush [he incumbent LECs' ISPs can paflicipate full\) in the market, they cannot possibly 
match [he enormous variety or  competing offerings, including price and customer service 
packages] a\;ailable in the ISP marketplace today Furthermore, the presence of cable does no1 
significantly alter ihe public interest calculus because there are no access requirements on the vast 
majoritv of cable syslerns todav I n  other wordsl without the incumbent LEC's platform, 
consumers have limited or no choices among broadband ISP services and prices, and SO the 
Coinpurer /17quii7, obligations hold as much public iinponance today as they did when the 
Commission iepealedly afirmed them over the past decades." 

I' Id., at 1 120 
I4 ld :  a t  1121 
I '  I d .  at 1 I22 (emphasis added) 
16 .T'C' ~oii7iii1,~~i~.ar1o17.~111~. 1;. FCC, 56 F 3d 1484, 1491 (D.C Cir. 1995) (CiiingHmiiaiian 
7elephoi~e: 498 F 2d at 116) 

In fact, just four years ago, the Commission again stressed the impoflance of these obligations. 
hi /he Mairrl- ~ ~ C o m p u r e r  I l l  IFurrhei- Reiiiaiid Pi-oceedinp, m n  and Order, 14 FCC Rcd. 
42s'); 1 1 1  (1999) ("We believe t h a t :  i n  Today's ~elecommunicat ion~ market. compliance with the 
Commission's CEJ requirements remains conducive to the operaiion of a fair and competitive 
market for information services '.); id.: a[ 1 16 ("We disagree w i t h  SBC and BellSouth that CEI 
(foolnote coniinued on next page) 

17 

I 
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J?nally~ iherc is no Iepitinia~e concern in lhis proceeding that incumbent LECs have a 
con~t i iu i~onal  claim IO r e p l a t o n  pari ty;  as some BOCs have intimated Disparate regulation 
does not raise equal protection or due pi~ocess concerns unless the FCC's actions are arbitrary or 
fail to show a rational basis 'I Any heighlened constituiional scrutiny would be unwarranted in 
this proceeding because BOCs are no1 a constitutionally "suspect class." The FCC's disparate 
regulatory treatment would be subject to  the least resirictive, rational basis review Similarly, no 
First Amendment issues arise. because Title I1 and  the Con7pure/- Inquiry ru les  are content-neutral 
obligations directed a1 [lie BOCs- bottleneck conlrol over common carrier access facilities and 
h a w  no impact on the BOCs' infoima1ion services: editorial controls1 or speech.20 Indeed, these 
oblipations are indistinguishable from other access oblipat ions of common carriers promulgated by 
the Congress. the Commission. and the States a n d  should face no special constitutional scrutiny. 

(footnote continued from previous page) 

and other sa fepa rds  are sui~rogates for competition. a n d  because there are so many competitive 
ISPs. such surrogates are no longer needed 
tha t  o u r  progress in implementing the 1996 Act has reduced the threat of  discrimination 
suficien~ly to warram removal of any ofthese additional safeguards at this time.") wcon., *: 
14 FCC Kcd. 21628 (2001) 

C ~ ~ c i r ? m ~ r i  Bell 1,. FCC 69 F. 3d 752, 765 (6Ih Cir 1995) (coun declined IO ovenurn FCC 
decision, finding a rational basis for disparate trealment of S,MR and cellular providers). 
''BcllSourh 11 FCC, 162 F. j d  678, 691 (D.C Cir 1998) ("The differential treatment o f t h e  
BOCs a n d  lion-BOCs is neither suggestive of punitj\e purpose nor panicularly 
suspicious .Accordingly, we need only subject Section 271 to rationaJ basis scrui~ny " (dtaljon 
omit led)) 

Lzo~her~r 1'. A4edIock, 499 L1 S 439: 449-450 (1991) (findinp no precedeniial suppon for claim 
that First Amendment issue arises I& here the ~overninent  engages in "intermedia and intramedia 
diucriniination. '  \A here Ihere is an  "absence of any eijidence of intent to suppress speech or of any 
effect on the expression of  par!icular ideas") 

Based on these circumstances, we do not believe 

I F  

10 
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Eanhl-ink looks forward 10 the opporlunily 10 discuss these issues with you and io discuss 
funhei why lhe balance of public inleresl concerns weighs in favor of continuing the rules for 
consuiner access 10 lSPs \>id llie incutnbeni LEC broadband networks In accordance with the 
Conmiission's P.~jxirIe ntles_ an original and  eighl copies ofthis  letler have been provided to the 
Coinmission S e c r e l a n  for inclusion in 1lie abo\:e-referenced dockels 

Sincerely. 

hgark 7 O'Connor 
Kenneth R Bole! 
Coungel for EarlhLink. Inc 

CC Conmissioner Kalhleen Abernathy 
Commissioner Michael Copps 
Co nim i ssi m e r  K evin h,l ani n 
Commissioner Jona than  .4delslein 
John Rogovin 
34arsha h4acBride 
Chrislopher Libenelli 
h4althew Brill 
Jessica Rosei~worcel 
Jordan Goldslein 
Daniel Gonzalez 
Lisa Zaina 
William Maher 
Carol hlattey 
hdichelle Carey 
Jane Jackson 
Brent Olsen 
H a r y  \l'ingo 
Cathy Carpino 
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S.652 

Trlecoini i~i~ri irarions CuinpcIir ion ; ind  Dei~egi~lalioii  .Act  of 1995 (Reported in Senate) 

SEC. 305. I I E G U L A T O R ~ '  PARIT1'.  

\Vi lh in  3 !'ears after die date of enactmenr o f th i s  Acr. and periodically thereafter, the Commission shall-. 

(1 )  issue such modilicarjons or tenninarions of the repularions applicable to persons offering 
reJeconimun~carions or informalion services u n d e r  title 11: 111, or VI  of [he Communications Act of 1934 as 
are nececsay i o  implement the chanses in  such .Act made by this Act, 

(2) in the regularions that apply to integrated telecomrnunications service providers, rake inlo accounr the 
unique and disparale hisrories aciocialed wirh the de\:elopmenl a n d  relative market power of such 
pro\Tiders. making such modificalions a n d  ad.justments a i  are necessary in  the regula~ion of such providers 
a s  are appropriare to enhance coinperition between such providers in light of that history; and 

( 3 )  provide for penodic reconsideration of an!# modifications or terminarions made to such rep~lar ions ,  
with the goal of applying the same sei of r e p l a l o ?  requirements I O  al l  integrated telecommunicarions 
service providers, regardless of\vhich panicular relecommunica~ions or information service may have been 
each provider's original line of business 

I 


